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BEFORE THE

BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAII

In the Petition

of

KATHRYN XIAN, MICHAEL GAGNE, 

KAREN CHUN, LARRY GELLER and

CORY (MARTHA) HARDEN

For the Amendment of  a Rule

)
)
)
)
)
)
)
)
)
)
)
)

PETITION FOR THE AMENDMENT OF A RULE

1. Petitioners Kathryn Xian, Michael Gagne, Karen Chun, Larry Geller and Cory 

(Martha) Harden (hereafter “Petitioners”), hereby petition the Board of  Land and Natural Resources 

(hereafter “Board”) for the amendment of  a rule pursuant to Section 91-6, HRS and HAR 13-1-

26(a)-(b).

Draft Proposed Rule
2. Petitioners hereby submit the proposed amendment to HAR §13-74-20 as follows in 

Ramseyer format:

§13-74-20 Commercial marine license. (a) No person shall take marine life for commercial 
purposes whether the marine life is caught or taken within or outside of  the State, without 
first obtaining a commercial marine license. Additionally, any person providing vessel charter 
services in the State for the taking of  marine life in or outside of  the State shall obtain a 
commercial marine license.
(b) Licenses to persons with proof  of  identity to engage in the activities described in 
subsection (a) shall require the person’s name, address, age, place of  birth, length of  
residence in the State, height, weight, color of  hair and eyes, citizenship, whether the 
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applicant is eligible for landing privileges in Hawai'i, and such other information as the 
department may require.
(c) The fee for the commercial marine license shall be:
(1) Residents, $50;
(2) All other persons, $200;
(3) Duplicate license, $10.
(d) The department may require persons issued the commercial marine license to submit 
reports of  their fishing activity. Such reports shall be submitted to the department monthly; 
provided that persons taking bottomfish as defined in chapter 13-94, in the main Hawaiian 
islands, shall, in addition to their monthly report for species other than bottomfish, submit 
trip reports of  their bottomfish fishing activity if  requested. The monthly and trip reports 
shall be subject to section 13-74-2, sections 189-3 and 189-3.5, HRS, and as may be 
otherwise provided by law.
(e)           The applicant must certify that  he or she has read and understood all terms provided   
on the form. If  the applicant is unable to read the terms unassisted, the person who assists 
the applicant in reading and/or translating the terms shall also provide their full legal name, 
address and telephone number and certify that they have fully and truthfully read and/or 
translated all the terms to the applicant.
(f)            Any applicant or licensee who is ineligible to land in Hawai'i and/or is declared   
“detained on board” by the United States government shall furnish a copy of  all documents, 
issued by the United States government, to the department with the application or within 
thirty days of  having such documents issued if  such documents are issued after the 
application has been submitted and/or the license has been issued. Applicants and licensees 
shall be under a continuing duty to provide the department with the most recent 
information regarding the eligibility for landing privileges in Hawai'i.
(g)           A licensee who is a vessel owner who hires other licensees or is an officer of  a vessel   
who commands other licensees shall provide the department with a list of  all licensees in 
their hire or in their command who are ineligible for landing privileges in Hawai'i. The duty 
to update such a list shall be continuing and any changes shall be made within thirty days of  
said change.

Petitioners Are Interested Parties
3. Petitioners are interested parties within the meaning of  Section 91-6, HRS. 

Petitioners are recreational uses of  the coastal, territorial waters of  Hawai'i and consume fish and 

other marine resources and have an interest in knowing whether the producers of  the fish they 

consume originate from fishing vessels licensed by the department that hire crew that are ineligible 

for landing privileges when in Hawai'i and are subject to “detained on board” deportation orders. 

They also seek to be able to identify which licensees are ineligible for landing privileges in Hawai'i 

and which licensees hire other licensees which are ineligible for landing privileges in Hawai'i.
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Support for the Proposed Rule Amendment
4. A number of  commercial marine licensees are not U.S. citizens and are ineligible for 

landing privileges in Hawai'i. Nevertheless, they are crew members of  fishing vessels which operate 

and dock in Hawai'i waters – which is why they must obtain commercial marine licenses. In order to 

remedy the situation where these commercial marine licensees are present at the state harbors but 

have ineligible to land, the owners and officers of  these vessels obtain deportation orders from the 

United States government, Form I-259, which designate said crew members as “detained on board.”

5. Recent press reports indicate that crew members subject to “detained on board” 

deportation status are subject to low wages and unsafe working conditions including lack of  proper 

medical care and because they are subject to a “detained on board” deportation order are unable to 

leave the ship. This substantially limits their ability to seek medical attention, redress for unfair labor 

practices or report illegal activity.

6. Presently, commercial marine license holders are required to provide information 

such as eye and hair color but are not required to disclose whether they are subject to the “detained 

on board” deportation orders. It is therefore nearly impossible for the consumer of  their products, 

wholesalers who deal in their products or state and federal agencies to ascertain which vessels are 

utilizing this process.

7. Recently, several food establishments have indicated that they will suspend purchases 

from the United Fishing Agency auctions until the source of  the fish can be identified and 

assurances can be established that only boats engaged in fair labor practices can be purchased from.

8. Mike Goto of  the United Fishing Agency Ltd, the agency which auctions fish from 

commercial marine license holders, indicated that his company is working to establish a system to be 

able to identify the source of  fish in their auctions – which it presently is unable to do.

9 It is commendable that industry has taken the first step in greater transparency 

regarding the sourcing of  fish entering into the Hawaii market. However, the proposed rule will 

ensure that whatever system might be established by private industry in the future regarding 

informational transparency can be readily and easily verified by the public, consumers, wholesalers 

and state and federal regulatory agencies.

10. Commercial license holders are obligated by the United States government to 

maintain copies of  “detained on board” deportation orders of  crew members ineligible to land in 
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Hawai'i and therefore the burden to produce copies for the Department are minimal.

11. Finally, it has been reported that a number of  commercial marine licensees are not

fluent in written English. While the license applications require applicants and licensees to certify 

that they understand and agree to abide by all general terms and conditions of  the license, yet an 

applicant cannot knowingly and intelligently agree to abide by these terms if  they do not understand 

the language in which it is written. Applicants and licensees who do not read English fluently are 

assisted in the preparation and signing of  the application and the person assisting the applicant or 

licensee should be required to disclose their participation.

Requested Action
12. Petitioners request that the Board initiate rule-making within thirty days after the

filing of  this petition pursuant to Section 91-3, HRS and HAR 4-1-23(c), HAR 4-1-25 or to deny the 

petition and give the reasons for the denial, at a public meeting. HAR 4-1-24 and Section 91-6, HRS. 

Petitioners also request to be provided notice of  said public meeting, as required by HRS 92-7, 

where the Board will determine whether to initiative rule-making or deny the petition and give its 

reasons for the denial.

____________________________________ ____________________________________

KATHRYN XIAN LARRY GELLER

____________________________________ ____________________________________

KAREN CHUN MICHAEL GAGNE

____________________________________

CORY (MARTHA) HARDEN
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