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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT
STATE OF HAWAI`1

AKAKU: MAUI COMMUNITY
TELEVISION, a domestic non-profit
corporation

Plaintiff,

vs.

MARK BENNETT, Attorney General of the
State of Hawaii and LAWRENCE
R.L=JFURTH, Director, Department of
Commerce and Consumer Affairs, State of
Hawaii

Defendants

CIVIL NO, 07-1-0280 (l )

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER GRANTING IN PART
AND DENYING IN PART PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT;
CERTIFICATE OF SERVICE

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
GRANTING IN PART AND DENYING IN PART PLAINTIFF'S

MOTION FOR SUMMARY JUDGMENT

The Court, having heard Plaintiff AKAKU; MAUI COMMUNITY

TELEVISION'S ("Plaintiff") Motion for Summary Judgment, seeking injunctive relief, on

Tuesday, September 23, 2008, with Lance D. Collins, present representing the Plaintiff, and

Rodney J. Tarn, Deputy Attorney General, present representing the Defendants, MARK

BENNETT AND LAWRENCE REIFURTH, and having considered the entire record in this case,

including all the memoranda, pleadings herein, and having considered the arguments of counsel,
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and being fully apprised in the premises, hereby enters the following Findings of Fact,

Conclusions of Law, and Order,

Any finding of fact that should more properly be deemed a conclusion of law and

any conclusion of law that should more properly he deemed a finding of fact shall be so

construed.

FINDINGS OF FACT

I. The Plaintiff is a non-prolit corporation that is the current designated Public,

Educational and Governmental ("PEG") access organization for the County of Maui. The

Department of Commerce and Consumer Affairs is responsible for designating a PEG access

entity to produce and broadcast community based television programming for each county in the

State of Hawaii. HRS § 440G-3.

2. Sometime in 2005, Defendant Reifurth (successor to Mark Recktenwald), the

Director of the Department of Commerce and Consumer Affairs ("DCCA") contacted the

Department of the Attorney General to request an opinion concerning whether designation of

PEG access organizations under Hawai'i Revised Statute ("HRS") Chapter 440G is subject to the

State Procurement Code ("SPC") in I-IRS Chapter 103D.

3. In October, 2005, Defendant Bennett issued an opinion letter to Defendant

Reifurth which concluded that the DCCA's contracts with PEG access organizations throughout

the state were subject to the SPC unless one of the exceptions in HRS section 103D-102(b)

applied. The Attorney General's opinion was never published pursuant to the procedures set out

in FIRS § 28-3.

4. In November, 2005, subsequent to receiving Defendant Bennett's letter
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concerning the applicability of the SPC to the PEG access organization contracts, Defendant

Reifurth submitted a request to the State Procurement Office for a temporary exemption.

5. Plaintiff was the designated access organization for Maui County for several years

prior to 2005. During this time, the DCCA did not subject the PEG access organization

selection process to the SPC code.

6. in February of 2006, a public meeting was held by the DCCA to receive

comments on whether the T)CCA should issue a Request for Proposal ("RFP") or should seek a

permanent exemption from the SPC. At this meeting, the DCCA distributed a document titled

"Public Comment Meeting-Fact Sheet-Compliance with State Procurement Code: PEG

Contracts." The fact sheet stated in part, that;

"The DCCA has been informed by the Attorney General's Office (AG) that it must
comply with the State's procurement laws as it related to these contracts."

"The DCCA was informed by the AG that the PEG contracts were subject to the state
procurement code HRS 103D in October 2005."

DCCA employees also provided this information orally at the public hearing.

7. The final RTP released on July 30, 2007 contained the following statement:

"While reviewing the PEG access contracts, the DCCA asked the Department of the
Attorney General and the [State Procurement Office ("SPO")] whether DCCA's contracts
with these PEG Access Organizations are subject to the State's Procurement Code. It was
determined that these PEG access contracts are subject to the State Procurement Code
unless one of the exemptions in HRS § 103D-102(b) applies."

8. Defendant Reifurth has refused to provide Plaintiff with a copy of Defendant

Bennett's letter concerning the applicability of the SPC to the designation of PEG access

organizations, claiming such communication is protected by attorney-client privilege.

9. Plaintiff appealed Defendant Reifurth's denial of its request to the Office of
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